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CRIMINAL LAW

Did theadmissiorof a child molestvictim’s pretrialstatementand
videotapednterviewinto evidenceat trial constitutehearsayandviolate
Mishler’sright to confrontandcross-examingitnessesgainsthim?

CASE SYNOPSIS

Facts and Procedural
History

Mishler wasarrestecandchargedwith
committingtwo countsof Child Molesting,a
classA felony,againstB.P.,whowasbornon
October6, 1995.The Stateallegedthat
Mishler committedthe actson or between
May 2005,throughJanuary2006.

Priorto trial, andoverMishler’s objections,
thetrial courtdeterminedhatvariouspretrial
statementanda videotapednterviewthat
B.P.hadgivento schoolofficials, a
representativérom child protectiveservices,
andaforensicinterviewer,wereadmissibleat
trial. In essencehetrial courtrejected
Mishler's argumentghatthe statementslid
not fall within the purviewof IndianaCode

section35-37-4-6 the ProtectedPersons
Statute andthatthe admissiorof those
statementandinterviewwould violate his
right to confrontandcross-examine
witnessesgainstim attrial.

B.P.testifiedandimplicatedMishlerin the
offensesatajury trial thatcommencean
SeptembeR4,2007.Additionally, B.P.’s
pretrial statementandvideotapednterview
wereadmittedinto evidenceThereatfter,
Mishler wasfoundguilty aschargedand
wassentencedb anaggregatéermof fifty
yearsof incarceration.
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The Parties’ Arguments

In accordanceavith the ProtectedPerson
Statute ]t hasbeendeterminedhat
hearsayevidencemaybeadmittedin the
caseof childrenandothersfound
incompetento testify atthetrial of
personsvho areaccuseaf certain
crimesagainsthem.More specifically,
a statemenor videotapehatis madeby
aprotectedoersonpursuanto Indiana
Codesection35-37-4-6thatconcernsan
actconstitutinga materialelementof a
chargedffenseis admissiblef thetrial
courtfinds thatthetime, content,and
circumstancesf the statemenor
videotapeprovidesufficientindications
of reliability andthe protectedoerson
eithertestifiedattrial or is unavailable.

MishlerargueghatB.P.’spretrial
statementandvideotapednterview
shouldnot havebeenadmittedat trial
becausehe Statefailed to showthat
theywerereliable.Specifically,Mishler
pointsout thata significantperiodof
time (morethanonemonth)hadelapsec
betweerthedateof thelastallegedact
of molestatiorandthe datethatB.P.
initially disclosedheactto aschool
official. Thus,Mishler contendghat
B.P.’'sstatementsverenot spontaneous
Mishler alsoclaimsthatthe statements
werenotreliablebecaus®f thealleged
contradictiondetweerthe statements
thatB.P.madeto thewitnessesandher
testimonyattrial.

Finally, Mishler claimsthatthe
admissiorof B.P.’sstatementandher
videotapednterviewviolatedhis right

to confrontwitnessesgainstim at
trial. In essenceMishlerargueghat
becauséewasnot affordedthe
opportunityto cross-examin®.P.
beforeshemadestatement$o the
witnessesndconductedhe
videotapednterview,theadmission
of thatevidencewaserror.

In responsethe Statepointsout that
eventhougha periodof time had
passedetweerMishler's alleged
criminal actsandB.P.’sstatements,
therecordshowsthatB.P.initiated
the conversationsvith trained
professionalsAdditionally, B.P.usec
“age-appropriatetermsin eachof
herstatementandspontaneously
provideddetailsof theincidentsto
herschoolcounselor. The Statealso
notesthatB.P.wasableto distinguist
betweertruthsandfalsehoodsand
nothingin therecordsuggestshat
B.P.’sstatementsvereproductsof
coachingor thatshehadanymotive
to fabricatethe allegationsagainst
Mishler. Thereforethe State
maintainghatthetrial courtproperly
admittedB.P.’sstatementand
interviewinto evidenceattrial in
accordancevith the ProtectedPerson
Statute.

Finally, the Stateargueghatthere
wasno violation of Mishler’sright to
confrontthewitnessesgainstim
becausd.P.testifiedattrial andwas
availablefor cross-examinatiorAs a
result,the StateargueghatMishler’s
convictionsmustbeaffirmed.
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ChiefJudgelohnG. Bakeris
originally from Aurorain Dearborn
Countyandnow residesn Boone
County.Previouslyhelivedin
MonroeCountyfor 35years.Since
Junel989,hehasservedasa Judge
of the IndianaCourtof Appeals
representinghe First District and
hasauthorednorethan3,000
majority opinions.Priorto
becominganappellatecourtjudge,
he servedascountycourtand
superiorcourtjudgefor 13%: years
in Bloomington,disposingof more
than15,000cases.

JudgeBakergraduatedrom Culver
Military Academyandreceivedhis
AB degredrom IndianaUniversity
in 1968in History andhis JD from
the IndianaUniversity Schoolof
Law —Bloomingtonin 1971.He
receivedhisLLM in Judicial
Procesdgrom the University of
Virginia in 1995.Beforeassuming
thetrial bench hewasa partnern
thefirm of Baker,Barnhartand
Andrewsin Bloomingtonandwasa
Captainin theU.S.Army Reserves

Sincel1980,JudgeBakerhastaught
asanadjunctprofessoiat Indiana
University'sSchoolof Publicand
EnvironmentalAffairs andfor three
yearsthe Schoolof Law in
Indianapolisin addition,Judge
Bakerhasservedon thefacultiesof

theIndianaJudicialCollege,
IndianaContinuingLegal
EducationForum,andthe
Nationallnstituteof

Trial Advocacy.

His professionabhssociations
includethe American,Indiana
State MonroeCountyand
IndianapolisBar Associations.
Forthelatter,heservedas
Vice-Presidenin 1995.He has
beenamemberof thelndiana
JudgedAssociation'88oardof
Managersontinuallysincel979
andservedasits Presidenfrom
Januaryof 1987throughJune
of 1989.

JudgeBakerhasbeenactivein
communityandcivic affairsas
well. In additionto his church,
YMCA, andothersimilar
organizationsJudgeBakerhas
beenactivein Boy Scoutsof
Americasincehis youthandwas
awardedherankof
EagleScout.

JudgeBaker,who wasretainedon
the Courtby electionin 1992and

2002, lives nearZionsville with
his wife, Margaret(Peggy)Paul
Baker.Theyhavefive children
and,sofar, five grandchildren.

The 15 judges
of the
Indiana
Court of
Appeals issue
more than
2,800 written
opinions each
year.

The Court of
Appeals
hears cases
only in
three-judge
panels.
Panels rotate
three times
per year.
Cases are
randomly
assigned.

i
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Hon. Edward W. Najam (Monroe County),
e Judge of the Court of Appeals since Dec. 1992

EdwardW. Najamgraduatedrom the
IndianaUniversity High Schoolin
Bloomington,wherehegrewup
andstill resides.HereceivedhisBA
in political sciencewith highest
distinction,from IndianaUniversity,
andhis law degredrom Harvard. As
anundergraduatbewaselected
StudentBody Presidentelectedo Phi
BetaKappa,andreceivedheHerman
B. Wells SeniorRecognitionAward
for academiexcellenceandcampus
leadership.After law school,Judge
Najamreturnedo Bloomingtonand
servedasAdministrativeAssistanto
Mayor FrankMcCloskeyfor

two years.

Forthenext18years JudgeNajam
maintaineda generakivil andtrial
practice. During thattime heserved
on attorneyadvisorycommitteego
the United StateDistrict Courtfor
the SoutherrDistrict of Indiana,was
amemberof the BloomingtonRotary

Club, andwasaDirectorandPresiden:

of theMonroeCountyYMCA.
GovernorEvanBayhappointechim to
the Courtof Appealsin 1992,andhe
wasretainedby the electoraten 1996
and2006.

Sincejoining the Court,JudgeNajam
hasservedon theIndianaSupreme
CourtRulesCommitteeandthe
SupremeCourtJudicialTechnology
andAutomationCommittee andhe
representghe Indianajudiciary onthe
IndianaDepartmenbf Homeland
SecurityCounter-Terrorisnand
SecurityCouncil.In 2001,Judge

Najamco-chairedhefirst national
conferencen theinstitutionalrole
of stateintermediateappellate
courts,whichwasattendedy
judgesfrom twenty-twostates.
JudgeNajamis theauthorof "Public
SchoolFinancein Indiana:A
Critique,”publishedn theIndiana
Law Journaland"Caughtin the
Middle: The Role of State
IntermediateAppellateCourts,"
publishedn theIndiana

Law Review.

As chairof the AppellatePractice
Sectionof the IndianaStateBar
Association JudgeNajaminitiated
"the appellaterulesproject”that
culminatedn a completerevisionof
thelndianaRulesof Appellate
ProcedureJudgeNajamwasa
memberof thefirst classof the
IndianaGraduateProgramfor
Judgesn 1997.He lectureson
appellatepracticeandhasrecently
taughtseminarson therulesfor the
admissiorof scientificevidence
andlitigation in public
healthemergencies.

JudgeNajamis amemberof the
American,IndianaandMonroe
CountyBar Associationsaandthe
ABA AppellateJudgesConference,
iIs amemberof PhiDeltaPhiLegal
Fraternity,is a Fellow of theIndiana
andIndianapolisBar Foundations,
andis anEagleScout.

“Appeals on
Wheels”

The Court of
Appeals hears
oral argument at
VENUES across
the state to en-
able Hoosiers to
learn about the
judicial branch.

This initiative
began statewide
just prior to the
Court’s centen-
nial in 2001.

The Court
of Appeals
has held over
200 “on the
road” cases
since early

2000.

Sites for
traveling
oral
arguments
are often law
schools,
colleges,
high schools,
and county
courthouses.
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Hon. Paul D. Mathias (Allen County)
e Judge of the Court of Appeals since March 2000

Paul D. Mathias was ap-
pointed to the Court by
Governor Frank O’'Bannon
in March, 2000. Judge
Mathias is a fifth generation
Hoosier and grew up in Fort
Wayne. He graduated from
Harvard University, cum
laude, in 1976 and from
Indiana University School
of Law — Bloomington in
1979, where he was a mem-
ber of the law school’s
Sherman Minton Moot
Court Team and Order of
Barrister.

Judge Mathias prac-

ticed law for six years in
Fort Wayne, concentrating
in construction law, per-
sonal injury and appellate
practice. In 1985, he was ap-
pointed Referee of the Allen
County Small Claims Court,

where he served until his
appointment as Judge of
the Allen Superior Court —
Civil Division by Governor
Evan Bayh in 1989.

Judge Mathias served

as an officer of the Indiana
Judges Association from
1993 to 1999 and as its
president from 1997 to
1999. He received the Cen-
tennial Service Award
from the Indiana State Bar
Association in 1996, and a
Sagamore of the Wabash
Award from two gover-
nors.

Judge Mathias, who

was retained on the Court
of Appeals by election in
2002, is married and has
two sons.
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ATTORNEYS FOR THE PARTIES

For Appellant, Paul L. Mishler:

Juan Garcia, Jr.
Garcia & Crawford LLC
Elkhart

Mr. JuanGarciagrewup in
SouthBend,Indiana.He
attendedhe University of
Chicagofor undergraduate
studiesandmajoredin thearea
of Latin AmericanStudies.
Garciaattendedaw schoolwith
theintentionof furtheringhis
educatiorto beableto help
Hispanics He graduatedrom
the Universityof Notre Dame
Law Schoolandhastried

to helptheHispanicsasmuch
aspossiblesincegraduation.
His primarypracticeareasare
criminal defenseand
immigrationlaw. Mr. Garciais
fluentin bothwritten and
spokenSpanishHeis very
busywith his privatepractice,
yetstill triesto find time to
participatein community
activities.

For Appellee, State of Indiana:

Joby Jerrells
Deputy Attorney General
Indianapolis

JobyJerrellsrepresentshe State
asa DeputyAttorney Generain
the AppellateDivision. Mr.
Jerrellshasbeenthe attorneyof
recordin hundredsf cases,
resultingin morethanfifty
publishedopinionsandhasarguec
severakimesin thelndiana
SupremeCourt, Courtof Appeals,
andTax Court.
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	Text3: Edward W. Najam graduated from the Indiana University High School in Bloomington, where he grew up
and still resides.  He received his BA
in political science, with highest distinction, from Indiana University, and his law degree from Harvard.  As an undergraduate he was elected Student Body President, elected to Phi Beta Kappa, and received the Herman B. Wells Senior Recognition Award
for academic excellence and campus leadership.  After law school, Judge Najam returned to Bloomington and served as Administrative Assistant to Mayor Frank McCloskey for
two years.

For the next 18 years, Judge Najam maintained a general civil and trial practice.  During that time he served
on attorney advisory committees to
the United States District Court for
the Southern District of Indiana, was
a member of the Bloomington Rotary Club, and was a Director and President of the Monroe County YMCA.  Governor Evan Bayh appointed him to the Court of Appeals in 1992, and he was retained by the electorate in 1996 and 2006.

Since joining the Court, Judge Najam has served on the Indiana Supreme Court Rules Committee and the Supreme Court Judicial Technology and Automation Committee, and he represents the Indiana judiciary on the Indiana Department of Homeland Security Counter-Terrorism and Security Council. In 2001, Judge 
	Text1: Najam co-chaired the first national 
conference on the institutional role of state intermediate appellate courts, which was attended by judges from twenty-two states. Judge Najam is the author of "Public School Finance in Indiana: A Critique," published in the Indiana Law Journal and "Caught in the Middle: The Role of State Intermediate Appellate Courts," published in the Indiana
Law Review.

As chair of the Appellate Practice Section of the Indiana State Bar Association, Judge Najam initiated "the appellate rules project" that culminated in a complete revision of the Indiana Rules of Appellate Procedure. Judge Najam was a member of the first class of the Indiana Graduate Program for Judges in 1997. He lectures on appellate practice and has recently taught seminars on the rules for the admission of scientific evidence
and litigation in public
health emergencies.

Judge Najam is a member of the American, Indiana and Monroe County Bar Associations and the ABA Appellate Judges Conference, is a member of Phi Delta Phi Legal Fraternity, is a Fellow of the Indiana and Indianapolis Bar Foundations, and is an Eagle Scout.
	Text4: Chief Judge John G. Baker is originally from Aurora in Dearborn County and now resides in Boone County. Previously he lived in Monroe County for 35 years. Since June 1989, he has served as a Judge of the Indiana Court of Appeals representing the First District and has authored more than 3,000 majority opinions. Prior to becoming an appellate court judge, he served as county court and superior court judge for 13½  years in Bloomington, disposing of more than 15,000 cases.

Judge Baker graduated from Culver Military Academy and received his AB degree from Indiana University in 1968 in History and his JD from the Indiana University School of Law —Bloomington in 1971. He received his LLM in Judicial Process from the University of Virginia in 1995. Before assuming the trial bench, he was a partner in the firm of Baker, Barnhart, and Andrews in Bloomington and was a Captain in the U.S. Army Reserves.

Since 1980, Judge Baker has taught as an adjunct professor at Indiana University's School of Public and Environmental Affairs and for three years the School of Law in Indianapolis. In addition, Judge Baker has served on the faculties of 
	Text5: the Indiana Judicial College, Indiana Continuing Legal Education Forum, and the National Institute of
Trial Advocacy. 

His professional associations include the American, Indiana State, Monroe County and Indianapolis Bar Associations.  For the latter, he served as Vice-President in 1995. He has been a member of the Indiana Judges Association's Board of Managers continually since 1979 and served as its President from January of 1987 through June
of 1989.  

Judge Baker has been active in community and civic affairs as well. In addition to his church, YMCA, and other similar organizations, Judge Baker has been active in Boy Scouts of America since his youth and was awarded the rank of
Eagle Scout.
 
Judge Baker, who was retained on the Court by election in 1992 and 2002, lives near Zionsville with his wife, Margaret (Peggy) Paul Baker. They have five children and, so far, five grandchildren.

	Text16: Did the admission of a child molest victim’s pretrial statements and videotaped interview into evidence at trial constitute hearsay and violate Mishler’s right to confront and cross-examine witnesses against him?
	Text2: Mishler was arrested and charged with committing two counts of Child Molesting, a class A felony, against B.P., who was born on October 6, 1995. The State alleged that Mishler committed the acts on or between May 2005, through January, 2006.

Prior to trial, and over Mishler’s objections, the trial court determined that various pretrial statements and a videotaped interview that B.P. had given to school officials, a representative from child protective services, and a forensic interviewer, were admissible at trial. In essence, the trial court rejected Mishler’s arguments that the statements did not fall within the purview of Indiana Code 
	Text12: section 35-37-4-6, the Protected Persons Statute, and that the admission of those statements and interview would violate his right to confront and cross-examine witnesses against him at trial. 

B.P. testified and implicated Mishler in the offenses at a jury trial that commenced on September 24, 2007. Additionally, B.P.’s pretrial statements and videotaped interview were admitted into evidence. Thereafter, Mishler was found guilty as charged and was sentenced to an aggregate term of fifty years of incarceration.

	Text13: In accordance with the Protected Person Statute, it has been determined that hearsay evidence may be admitted in the case of children and others found incompetent to testify at the trial of persons who are accused of certain crimes against them. More specifically, a statement or videotape that is made by a protected person pursuant to Indiana Code section 35-37-4-6 that concerns an act constituting a material element of a charged offense is admissible if the trial court finds that the time, content, and circumstances of the statement or videotape provide sufficient indications of reliability and the protected person either testified at trial or is unavailable.

Mishler argues that B.P.’s pretrial statements and videotaped interview should not have been admitted at trial because the State failed to show that they were reliable. Specifically, Mishler  points out that a significant period of time (more than one month) had elapsed between the date of the last alleged act of molestation and the date that B.P. initially disclosed the act to a school official. Thus, Mishler contends that B.P.’s statements were not spontaneous. Mishler also claims that the statements were not reliable because of the alleged contradictions between the statements that B.P. made to the witnesses and her testimony at trial. 

Finally, Mishler claims that the admission of B.P.’s statements and her videotaped interview violated his right 
	Text15: to confront witnesses against him at trial. In essence, Mishler argues that because he was not afforded the opportunity to cross-examine B.P. before she made statements to the witnesses and conducted the videotaped interview, the admission of that evidence was error. 

In response, the State points out that even though a period of time had passed between Mishler’s alleged criminal acts and B.P.’s statements, the record shows that B.P. initiated the conversations with trained professionals. Additionally, B.P. used “age-appropriate” terms in each of her statements and spontaneously provided details of the incidents to her school counselor.  The State also notes that B.P. was able to distinguish between truths and falsehoods and nothing in the record suggests that B.P.’s statements were products of coaching or that she had any motive to fabricate the allegations against Mishler. Therefore, the State maintains that the trial court properly admitted B.P.’s statements and interview into evidence at trial in accordance with the Protected Person Statute.

Finally, the State argues that there was no violation of Mishler’s right to confront the witnesses against him because B.P. testified at trial and was available for cross-examination. As a result, the State argues that Mishler’s convictions must be affirmed.

	Text10: Mr. Juan Garcia grew up in South Bend, Indiana. He attended the University of Chicago for undergraduate studies and majored in the area of Latin American Studies. Garcia attended law school with the intention of furthering his education to be able to help Hispanics. He graduated from the University of Notre Dame Law School and has tried   
	Text11: to help the Hispanics as much as possible since graduation.  His primary practice areas are criminal defense and immigration law. Mr. Garcia is fluent in both written and spoken Spanish. He is very busy with his private practice, yet still tries to find time to participate in community activities.
	Text8: Joby Jerrells represents the State as a Deputy Attorney General in the Appellate Division.  Mr. Jerrells has been the attorney of record in hundreds of cases, resulting in more than fifty published opinions and has argued several times in the Indiana Supreme Court, Court of Appeals, and Tax Court. 
	Text6: 


